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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


Should Appellant be convicted by a jury in a pank robbery case 
where the four witnesses in the bank could not identify Appellant 
as one of the participants when Appellant was brought to the 


scene by the police within a few minutes after the robbery? 


When the Appellant, alone, was charged in the indictment with 
bank robbery, should he be tried on the theory of aiding and 
abetting in the robbery, and should the court have given 
instructions on that theory as if the Appellant participated 
in the robbery, when there was no evidence he was even at the 


scene? 


Was the Appellant so prejudiced by inferences in certain 


questions the prosecutor asked in the presence of the jury 


about FBI statements that the court should have granted the 


motion for mistrial made by Appellant's counsel? 


This case has not previously been before this court under the same 


or any other title. 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 23,435 


United States of America, Appellee 
v. 


Tennyson Culbreth, Appellant 


BRIEF FOR APPELLANT 
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Jurisdictional Statement 
This is an appeal from a judgment of conviction and sentence by 


the United States District Court on August 15, 1969. This court has 


jurisdiction of the appeal pursuant to 28 U.S.C. 1291. 


References to Rulings 


None. The court issued no opinion, memorandum, finding or 


conclusion pertinent to this appeal. 


Statement of the Case 


This is an appeal from the judgment of the United States District 
Court for the District of Columbia entered August 15, 1969 finding the 
Appellant guilty of violating Title 18, Section 2113(a) of the U.S. Code 
(armed robbery); Title 22 District of Columbia Code, Section 3202 
(bank robbery); Section 502 (four counts of assault with a dangerous 
weapon); and 3204 (carrying a concealed weapon). He was sentenced by 
the United States District Court (Judge Oliver Gasch) upon the verdict 
found by the jury of guilty on Counts 1, 2, 4, 5, 6,7 and 8 of the 
indictment. 

The indictment alleges that the Public National Bank at 1737 
Columbia Road, N. W., insured by the Federal Deposit Insurance corpore- 
tion, was entered by Appellant on November 19, 1968 and that the bank 
was robbed. The indictment, however, states that the Appellant solely 


committed these offenses. The evidence disclosed the robbery was 


| 
accomplished by three people. $2,203.00 was taken during this robbery 


from the bank. 

After the robbery occurred, the police arrived and arrested 
Appellant two or three blocks away from the bank and at that time the 
Appellant had a bag containing money and a gun. After Appellant was 
arrested,he was handcuffed and taken back to the bank with a bas with the 
moneyanda gun. The police did not apprehend and arrest any other person 
except the Appellant. At this time, there is no evidence in the record 


| 
below that any of the three men who entered the bank ever was arrested. 
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The Appellant stated that at approximately ten o'clock on the 


morning of November 19, 1968 he was within two or three blocks of the 


bank's branch for the purpose of attempting to find an apartment and 


that he was alone and had been alone all morning (TR 306). While 

walking southward along Quarry Street, N. W., he noticed a man running 
out of an alley who wore a green coat and hat and who was carrying a bag 
under his arm (TR 307). This man jumped over a rail as he was running 
and dropped the bag.’ The Appellant walked behind him and picked up the 
bag and saw that there was some money in it and also a gun. The Appellant 
noticed a police car at the bottom of Quarry Street (TR 308) and started 
running away from the police car for the reason that as he well knew he 
was on parole (TR 309). 

After the Appellant was arrested, he was handcuffed and taken back 
to the Public National Bank branch by the police and exhibited to the 
four persons who were in the bank when the robbery occurred. He was 
shown to those four people for the purpose of possible identification. 
Not one of the four people could identify him as one of the three people 
who entered the bank and robbed it just moments before. The bag and 
the gun which Appellant had at one time in his possession was produced 
and the bag and the money were identified. 

At the time of the robbery, only four people were in the bank, 
namely, William Fox, Charles E. Dawson, Daniel Cross and Eve Grover. 

The Appellant in handcuffs was viewed by these people, none of whom 
identified him as being one of the three people who entered the bank or 


who robbed the bank. 
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Each of the above people testified at the trial that the Appellant 
did not place a gun upon them nor did he assault any of them with a 
dangerous weapon. 

Neither Fox, Dawson, Cross nor Mrs. Grover could identify the 
Appellant as one of the people who came into the bank or left the bank 
during the robbery. 

William Fox, the manager of the branch bank, at TR 107 stated “the 
Appellant was not the man who had the gun on me" and at TR 110 "y never 
identified this man as being in my bank." At TR 116, Charles z. Dawson, 
the teller, in answer to a question "Do you recognize in any way the 
clothing worn by that man?" replied, "I couldn't positively say 80, he 
had a coat on but the face I don't recognize." Again at TR 126 in 
answer to the following question, “You saw all three of then leave the 
bank?" he replied "I saw three people I couldn't describe them." At 
TR 128, Mr. Dawson said "I did not positively identify him when they 
brought him in there." Mrs. Grover, the bookkeeper, testified at TR 
135 "The door opened to three men. One of them, the first cael toate 
a bag in his hand. He approached me at the desk and pulled a gun out 
of the bag and made me hang up the telephone. It seemed that he had 
either grease or oil or something on his skin, because it was unnaturally 
shiny and peculiar looking." And, at TR 136, she said "He seened to be 
wearing a dark green jacket." She stated that he kept threatening us 
not to move because otherwise he would shoot us. At TR i37, she stated 


that she saw the back of a man but did not know whether he had a gun 
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but she could not describe either man that she saw; she testified 

that the man, the Appellant, who was brought back after the robbery 

as a person who resembled one of the three men who entered the bank 
and robbed the same (TR 140). On TR 148, Mrs. Grover said that she 
was only identifying the Appellant as the person brought back to the 
bank after the robbery but then stated to the following question 

“And you were not saying that this was the man that was in the bank?" 
She answered, "No." To a question, "Can you state that that man wasn't 
Tennyson Culbreth" she answered, "He definitely was not the man who 
approached me." On TR 149, Mrs. Grover stated that she did not see any 
guns drawn at the time the three men entered and continued "The first 
time I saw a gun was at the time he pulled it out of the paper bag to 
point it at me." Mr. Cross, a customer, at TR 159, stated he was in 
the bank on the day in question and saw a "Negro, about 6 foot, three. 
Seemed to have some kind of oil or something on his face and sort of 

a red splotch mark on the right-hand side of his face." Later he 
testified that the man had a gun in his hand and asked for the keys, 
that Mr. Fox said he didn't have the keys, (IR 160) and he had the gun 
on us; there were two others besides this one but they had their back to 
me (TR 161) and the one by the cage had a hat on. "T could only see 
him from the rear. Then the other one at the other end had sort of a 


light tan trench coat on. I saw him as he went out. He had a goatee 


and a moustacheand he was kind of a small fellow.” On TR 164, Mr. Cross 


stated he could not identify the Appellant as any one of those-men. 


->- 
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Mrs. Mary L. Hamlin was called as a witness by the Appellant. She 
testified that she was the mother of Tennyson Culbreth. Among other 
things to which she testified, she was asked by the Assistant United 
States Attorney (TR345) "Did he tell you whether or not he knew any- 
thing about the people that had committed the robbery." Her answer was 
"No he did not.” Question "Did he tell you whether he knew aavict the 
people who were involved." Answer, "No he didn't." Question, “pia he 
ever mention to vou the name of Teddy Moore." Answer "No, he didn't 
mention his name. I know Teddy Moore." (TR 346). Question, "Did he 
ever mention to you the name of a person known as Fats Stanley." There 
was no answer to the question as the attorneys asked to approach the 


bench. After a conference at the bench, the attorneys for the Appellant 


made a motion for a mistrial which motion was denied. | 


ARGUMENT 
SUMMARY OF ARGUMENT 
The evidence was insufficient to sustain a conviction. The burden 
was upon the Appellee to prove the Appellant guilty beyond a reisonanie 


doubt as to every element of the offense charged. It is submitted that 
the Appellee did not carry that burden and that the evidence presented 
was insufficient to sustain a conviction in this case. 

Appellant should not have been convicted by the jury in this case 
where all of the evidence presented by the prosecution indicated that 


the four witnesses in the bank did not identify Appellant as one of the 


participants in the robbery. 


The record below shows that the Appellant was produced by the police 
| 
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in handcuffs within a very short time after the robbery occurred but 
he was not identified by any of the occupants in the bank. 

The evidence adduced by the prosecution definitely shows that the 
Appellant did not assault anyone in the bank. 

The Appellant was prejudiced by certain questions asked by the 
prosecution as to the acquaintanceship of Appellant's mother with two 
named persons and certain statements made by her when there was no 
evidence, other than inference, that these two persons were involved 
in the alleged crime. 

The court below should have granted a mistrial because of these 
prejudicial questions or, at least, it should have directed the jury 


to disregard the improper questions and the answers to them. 


ARGUMENT 
A. 


Appellant Could Not Be Convicted Where There Was No Identification 
That He Participated In The Commission of The Crimes 


(Court's attention is directed to Transcript Pages TR 107-110, 
116-126, 128, 135-148, Charge TR 383) 


The Appellant is charged in the indictment returned in the court 


below with having committed alone eight crimes. In Count 1, entering 


a bank with intent to commit robbery therein. In Count 2, while armed 
and by putting in fear Charles E. Dawson, the Appellant took property 
of the Public National Bank of the value of $2,203; Count 3 was not 
considered by the jury, apparently for the reason by instructions of 


the court, that if the jury found the Appellant guilty of Count 2 of 
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the indictment, it was not necessary to consider Count 3. | 

Counts 4,5,6, and 7 of the indictment charged the appellant, indivi- 
dually, of assaulting Charles E. Dawson, Eve Grover, Willian Fox and 
Daniel E. Cross with a dangerous weapon. Count 8 charged Appellant with 
carrying a concealed weapon. ! 


It is apparent from the evidence adduced in the trial court and which 
is referred to in the statement of facts in this brief that Charles E. 
Dawson, Eve Grover, William Fox and Daniel E. Cross who were the only 
individuals in the bank on November 19, 1968 when the robbery occurred, 
could not and did not identify the Appellant as one of the three people 
who entered the bank on that date. Nor could any of them say that the 
Appellant, at any time, assaulted any of the four people mentioned in 
Counts 4,5,6, and 7 with a gun or in any other way. 

After reading the entire transcript of record of all of the evidence 
adduced at the trial of the Appellant, it is apparent that the Appellant 
was not identified by any of the four people in the Public National Bank 
branch as being one of the three people who entered the bank a November 
19, 1968, nor is there any evidence that the Appellant ever assaulted 
any of the four persons with a dangerous weapon. To the contrary, it 
appears from the transcript of record below and as mentioned in the 
statement of facts, each of these individuals testified that appellant 
did not assault him with a dangerous weapon. : 

There is no question but that the Appellant was arrested within 


moments after the occurrence of the robbery and that ne naa in his 


possession and control a bag containing money and a gun. He testified 
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how he came into possession of these articles. 

There is no evidence below to show the apprehension or trial of the 
three people who entered the bank on November 19, 1968. There is no 
evidence to show that the Appellant was, at any time, in the bank on 
the date when he, alone, was charged with the crimes. There is no 
evidence to show that he was ever connected with the three people who 


entered the bank, nor any evidence to show that he knew, conspired, 


connived or aided them in any way to perpetrate this robbery or any of 


the crimes charged. 

In Reamer v. United States, 229 F.2d 884,(6 CCA, 1956) the court 
reversed, holding that identification by voice was insufficient to 
support a conviction for robbery. In that case, three people entered 
the bank masked and were viewed by the four occupants of the bank and 
not one of the four could identify Reamer by sight, but two attempted 
to identify him by voice. In this case, as stated in the transcript of 
record, Appellant was not one of the three people who entered the bank 
on November 19, 1968: not one of the four complaining witnesses could 
identify Appellant. This case is much stronger on the facts than Reamer. 

In this case the crucial question was the identification of the 
Appellant and the evidence below definitely established that complain- 
ants could not identify the Appellant. The court should have given a 
more detailed instruction on identification and followed the law of 
Jones v. United States 124 U.S. App. D.C. 83, 361 F.2d 537 (1966) in 
holding, "7 

"Tn our view there is a solution for the recurring 
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problem of claims in this court that the issue of 
identification was inadequately treated in the instruc- 
tion to the jury. When the defendant has placed the 
prosecutor's identification of him in issue, either 

by his own direct denial, by the production of alibi 
witnesses, or by impeachment of opposing witnesses, | 
and when the defendant asks for a special instruction on 
the issue of identification, the district court should 
frame an instruction adapted to the evidence in the | 
particular case. Such special instruction should point 
out to the jury that the evidence raises the question | 
of whether the defendant was in fact the criminal actor 
and necessitates the juror's resolving any conflict in 
testimony upon this issue. The instruction should, of 
course, point out that the burden of proof is upon the 
prosecution with reference to every element of the 
crime charged and this burden includes the burden of 
proving beyond a reasonable doubt the identity of the: 
defendant as the perpetrator of the crime charged." 


Instead, here the court gave only the standard instruction. The 
evidence was so overwhelming that the court should have directed a 
verdict of acquittal. At least it should have expanded the instruc- 


tion on identification and adopted them to the facts at hand. 


B. 


The Appellant Was Not Charged With Aiding and Abetting Yet He 
Was Tried and The Court Gave Instructions As If He Were 


(The court's attention is directed to Transcript pages - Not 
Charged in Indictment With Aiding and Abetting; TR 306-309; 
TR 361 and Charge - TR 380-396.) 


The indictment that was filed in open court on February 19), 1969 


charged the Appellant with entering Public National Bank with intent 


to commit robbery therein; in the second count, charged the Appellant 


on the same day with entering the same bank armed with a dangerous 


weapon and by force and violence and by putting in fear, stealing 
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from Charles E. Dawson, money belonging to the Public National Bank 

in the amount of $2,203; in the 4th Count, charged the Appellant with 
assaulting Charles E. Dawson with a dangerous weapon; in the 5th Count 
charged the Appellant with assaulting Eve Grover with a dangerous 
weapon; in the 6th Count, charged the Appellant with assaulting William 


E. Fox with a dangerous weapon; in the 7th Count, charged the Appellant 


with assaulting Daniel E. Cross with a dangerous weapon; and in the 8th 


Count on the same day, the Appellant was charged with carrying a concealed 
dangerous weapon without a license therefor. 

To aid and abet in a case of this type, it is apparent that the 
Appellant must have some plan or some confederates. The evidence below 
shows that he was not present and had no knowledge of the three people 
who entered the bank on November 19, 1968. There was no evidence to 
show his connection with anyone, no plan or scheme, nor any advice 
given by him to the three people who entered the bank on November 19, 
1968. 

It is true that if the Appellant aided and abetted certain people 
to commit the crimes he is charged with then he is guilty. However, 
there is no evidence in the record in the United States District Court 
to establish that the Appellant knew or was associated with the three 
people who entered the bank. 

It is clear from the record that the Appellant was arrested after 
the robbery occurred and that at the time of his arrest he was not near 
the bank, and that the charge by the court of aiding and abetting in the 
robbery as is stated in Counts l and 2 of the indictment was misleading 
to the jury. The Appellant had an explanation of how he came upon 


-11- 


the bag containing the money and the gun. This was the only testimony 
on the point. No refutation whatsoever of his alibi appears in the 
record. On such facts, the jury should not have been allowed to 


speculate. 


An instruction should have been given that an alibi is a legitimate 
defense. Evidence in support thereof is entitled to such weight as the 
jury may think under the circumstances. The court should instruct that 
if the government failed to prove beyond a reasonable doubt thar defen- 
dant was present at time and place of the alleged offense that the 
defendant should be found not guilty. Goodall v. United States, 86 
U.S. App-D.C. 148, 180 F.2d 397; 17 ALR 2d 1070 (1950) cert den. 339 
U.S. 987, 94 L.Ed. 1389. 

The court below charged the jury that they had the right to infer 
that the Appellant was guilty of stealing the property when he was in 
possession of the stolen property, unless he could satisfactorily 
explain how he came into possession of it. (TR 396) The court also 
charged the jury that if they believed that the Appellant aided and 
abetted in the robbery of the bank on November 19, 1968, even though 
he was not present, the jury had the right to believe that he was a 
principai. (TR 380) 

It is difficult to understand how a person could aid and abet in 
the commission of a crime when no person, other than the Appellant, has 
been named as a participant and no other person has been arrested for 
the crime. The evidence below shows that three different people 


committed the crime and not one of the four people who were in the bank 
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at the time the robbery was committed could specifically identify the 
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Appellant as a participant in the crime. 

To be an aider and abettor, one has to aid and abet someone. The 
indictment does not charge the Appellant with being an aider and abet- 
tor, nor does it charge him with being a conspirator. The charges that 
he had to meet by virtue of the indictment were that he, personally, 
committed all of the crimes that were charged in the indictment. As has 
been stated before, there was no evidence submitted to the court below 
which would support such charges. No one puts Appellant in the bank. 
No one says he assaulted anyone with a dangerous weapon. 

The court below, by its instructions, charged the jury as to the law 
most correctly, but these instructions did not fit the facts the evi- 
dence had disclosed. it is respectfully submitted that, by virtue of 
the instructions on the law by the court below, the jury was misled and 
based its verdict upon evidence that it did not have before it. 

The possession of the money and gun in a bag can lead to several 
inferences of how the Appellant obtained them. If there were only one 
possible inference, then there could be a conviction on circumstantial 
evidence alone, but here Appellant's explanation raises a doubt as to 
whether that is the only inference or conclusion that can be reached. 

In this case possession upon circumstantial evidence and deductions 
and inferences drawn therefrom from the jury, it is quite probable 
that the jury was misled by the instructions: 

"It is clearly error in a court to charge a jury upon 
a supposed or conjectural state of facts, of which no 
evidence has been offered. The instruction presupposes 
that there is some evidence befere the jury which they 
may think sufficient to establisa the facts hypotheti- 


cally assumed in the opinion of the court; and if there 
is no evidence which they have a right to consider, then 
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the charge does not aid them in coming to correct 
conclusions, but its tendency is to embarrass and 
mislead them. It may induce them to indulge in 
conjectures, instead of weighing the testimony." 
United States v. Breitling, 20 How. 252, 61 U.S. 
252, 15 L.Ed. 900 (1858): Cited with approval in 
Morris v. United States, 326 F.2d 192, (9th C.C.A. 
1963) 
| 

In this record there is not one word of evidence that Appellant 


shared in the criwinal intent of the robbers. There is no showing of 


any community of purpose. As Judge Washington said in his dissenting 


opinion in Allen v. United States, 103 U.S. App. D.C. 184-186, 257 
F.2d 188 (1958): | 
"To convict an accused of aiding and abetting the 

commission of a criminal offense, under District of 
Columbia Code § 22-105 (1951), mere presence at the 
scene of the crime is not sufficient. Something more | 
is required. This ‘something more' must be such that’ 
from it - and the defendant's presence, actual or 
constructive - a jury might be able to find guilt 
beyond a reasonable doubt. The ‘something more'must 
be probative of knowledge by the defendant that the 
crime was being committed and of some conscious effort 
to assist or protect the criminal conduct of the prin- 
cipal offender. The principle was well stated in 
Johnson v. United states, supra note 3, 195 F.2d at 
pages 675-676: 

'The question for determination is whether there 
was substantial evidence from which the jury might 
have found beyond a reasonable doubt that defendant 
aided and abetted in the commission of the crime 
charged. To be an aider and abetter it must appear 
that one so far participates in the commission of 
the crime charged as to be present, actually or 
constructively, for the purpose of assisting therein. 
Thus, one who gives aid and comfort, or who commands, 
advises, instigates or encourages another to commit | 
a crime may be said to be an aider and abetter. 
Generally speaking, to find one guilty as a princi- | 
pal on the ground that he was an aider and abetter, | 
it must _be proven that he shared in the criminal 
intent of the principal and there must be a community 
of unlawful purpose at the time the act is committed. 
As the term ‘aiding and abetting’ implies, it assumes 
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sone participation in the criminal act in further- 
ance of the common design, either before or at the 
time the criminal act is committed. It implies 
some conduct of an affirmative nature and mere 
negative acquiescence is not sufficient. Morei 

v. United States, 6 Cir., 127 F.2d 827; United 
States v. Dellaro, 2 Cir., 99 F.2d 781. In fact, 
it has been held that the mere fact that one is 
present at the scene of a crime, even though he 
may be in sympathy with the person committing it, 
will not render him an aider and abetter.’ 
(Emphasis added.) 


State and Federal cases are in agreement.” 


See also Baker v. U.S., 395 F.2d 368, 371 (8 CCA 1968). 


With this complete absence of testimony on intent and on community 
of purpose the court below should not have charged on aiding and abet- 


ting. Properly, it should have directed a verdict. 


Cc. 


Appellant Was Prejudiced By The Inferences In Certain Questions 
The Prosecutor Asked And The Court Should Have Granted a Mistrial 


The Prosecutor Asked And The Court Shoul¢ 6s. 


(The Court's attention is directed to Transcript Pages TR 345-356) 


The Appellant was charged in all counts of the indictment as having 
been a principal and committed the offenses charged therein. The evi- 
dence showed that three people committed these offenses though the 
others were never apprehended or prosecuted. Appellant was prejudiced 
by the questioning by the Assistant United States Attorney, in asking 
the mother of the Appellant if she knew two people, namely, Teddy 
Moore and Fats Stanley. This examination was objected to by the 


Appellant's attorneys as being prejudicial for the reason that the 
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Assistant United States Attorney had not laid a foundation when he had 
the Appellant on cross-examination in the case in chief. Not having laid 
that foundation, he had no right to speak of two other people which gave 
the jury an opportunity to conjecture that the three people who entered 
the bank were associates of the Appellant. The record will show that 
the trial judge did not grant a motion for a mistrial, nor aia the 
trial judge ask the jury to disregard the questions and answers as 
were propounded by the Assistant United States Attorney. 

This examination by the Assistant United States Attorney was most 
prejudicial to the Appellant in that it gave the jury the right to 
infer that the Appellant was associated with the two other Senne 
named who probably were two of the three who entered the bank on 
November 19, 1968. If the Assistant United States Attorney had any 
evidence that the Appellant was associated with the two persons 
named, it was his duty to inquire of the Appellant when he was on 
the stand and subject to cross~examination. He had no right to raise 
this for the first time during cross-examination of the morhed in the 
manner he used. 

The Appellant was never given the opportunity to explain hether 
he was acquainted with the two people mentioned, nor whether he was 
associated with them at any time. On the contrary, the porarument 


did not at any time explain to the jury who these two people were, 


nor whether they were associated with the crime committed. Ail of 


this raised an inference in the jurors’ minds that the Appellant was 
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associated with two! persons known to the Government as persons who 
committed the crimes. Such questions and particularly the inferences 
from them were most prejudicial. 

When called to the bench after the questions had been asked, in 
the presence of the jury, the prosecutor proffered that the mother, 
Mrs. Hamlin, had given the Federal Bureau of Investigation several 
statements in which the two names used were mentioned as participants 
and that her son was not a participant but that she would get the name 
of the third man (TR 346-347). The jury was thereupon excused and 
there was further discussion on these crucial questions in which it came 
out that this was information that the Appellant supposedly told his 
mother and the mother told the FBI agents. The court commented that 
this was clearly hearsay on hearsay. (TR 359). Appellant's counsel 
brought out that they had made a motion for discovery of statements 
but withdrawn it because counsel for the government agreed to furnish 
them this information voluntarily but that such statements as mentioned 
on the proffer had never been turned over to Appellant's counsel 
{TR 353). 

This court had occasion to rule on a very similar situation in the 
case of Reichert v. United States, 123 U.S. App. D.C. 294, 359 F.2d 


278 (1966). In that case, the prosecutor went slightly further and in 


his final argument to the jury again made reference to "the four 


different statements." This court reversed saying at page 297, 


"Vigorous, even zealous argument is one thing, for the 
prosecutor is an advocate. What might have been set 
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forth in the ‘four different statements’ had not been, 
made to appear. Whether such statements contained 
descriptions of the robbers or not, the jury could 
not know. Whether or not the "four" statements dealt | 
with other aspects of the case than the issue of 
identification is not apparent. 


But the clear intimation of the argument was that the | 
prosecutor knew personally that the "statements' were | 
damaging and tended to corroborate the witnesses upon | 
whom the Government relied. But there was no evidence 
to such effect, indeed the statements themselves had : 
not been received. If the prosecutor had in mind some 
other purpose than that the jury should rely upon the 
representations implicit in the references we have 
emphasized, we do not perceive it. The jry very possi- 
bly could have regarded the Government's attorney as | 
an unsworn witness attesting that the witnesses had | 
not been impeached because on the basis of their State 
ments, not in evidence, they could not have been." 


The same prejudice was suffered by the Appellant here although there 


is no evidence of repetition in final argument. The damage was already 


done. 


This court reversed a case where there was an instruction by the 
trial court for the jury to disregard the reference to “hearsay on 


hearsay." And stated there, 


"The better rule is that when deletion of the 
hearsay reference to a co-defendant is feasible, as 
it was in our case, an instruction by the court that 
the jury disregard the reference is not an adequate 
substitute for deletion. It is preferable to avoid 
altogether the risk that the jury will be unable to 
put out of mind damaging evidence it has heard from 
the witness stand. United States v. Jacangelo, 281 
F.2d 574 (3rd Cir., 1960); United States v. Gordon, 
253 F.2d 177 (7th Cir., 1958); United States v. 
Sansone, 206 F.2d 86 (2d Cir., 1953); Mora v. United | 
States, 190 F.2d 749 (Sth Cir., 1951).” 

Kramer v. United States, 115 U.S. App.D.C. 50, 317 F.2d 
Tl4 (1963). 
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In this case the trial judge did not attempt to delete the refer- 
ence or even instruct the jury to disregard the prejudicial questions 
propounded by the United States Attorney and refused to declare a mis- 


trial on the motion of Appellant's attorneys. The Appellant was 


irreparably prejudiced by this conduct in the minds of the jury and it 


wags error not to declare a mistrial. See also Garris v. United States, 
129 U.S. App. D.C. 96, 390 F.2d 862 (1968) and Gillison v. United States, 


130 U.S. App. D.C. 215, 399 F.2d 586 (1968). 


CONCLUSION 
It is, therefore, respectfully submitted that this court should 
reverse the order of judgment entered below and direct the entry of a 
judgment of acquittal. 
Respectfully submitted, 
J. Hampton Baumgartner, Jr. 
WILKES & ARTIS 
700 Tower Building 
Washington, D. C. 20005 
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